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DIGBST 

Agency d e t e r m i n a t i o n  t o  reject  b i d  as nonrespons ive  mere ly  
because one of b i d d e r ' s  sureties is a government employee is 
improper  s i n c e  t h i s  would n o t  p r e v e n t  t h e  c o n t r a c t i n g  
o f f i c e r  from s a t i s f a c t o r i l y  o b t a i n i n g  per formance  on a 
d e f a u l t e d  c o n t r a c t  by r e c o u r s e  t o  t h i s  s u r e t y .  

DECISION 

John P e e p l e s  p r o t e s t s  t h e  r e j e c t i o n  of i t s  b i d  and t h e  award 
of a c o n t r a c t  t o  W. A. H u n t  C o n s t r u c t i o n  Co., I n c . ,  under 
i n v i t a t i o n  f o r  b i d s  (IFB) No. N62467-88-B-4055, i s s u e d  by 
t h e  Naval Weapons S t a t i o n ,  C h a r l e s t o n ,  South  C a r o l i n a ,  f o r  
t h e  c o n s t r u c t i o n  of a car g a r a g e .  

W e  s u s t a i n  t h e  p r o t e s t .  

The  Navy rejected P e e p l e s '  b i d  and d e n i e d  P e e p l e s '  subse-  
q u e n t  a g e n c y - l e v e l  p r o t e s t  because  P e e p l e s '  b i d  bond, 
g u a r a n t e e d  by i n d i v i d u a l  sureties,  was de te rmined  unaccept-  
a b l e .  One of P e e p l e s  two suret ies  is  a government employee 
and t h e  Navy de te rmined  t h a t  F e d e r a l  A c q u i s i t i o n  Regu la t ion  
(FAR) § 3.601 (FAC 84-18) ,  p r o h i b i t i n g  t h e  award of f e d e r a l  
c o n t r a c t s  to f e d e r a l  employees e x c e p t  when t h e r e  i s  a 
compe l l ing  r eason  t o  do so, p r e c l u d e s  t h e  use of f e d e r a l  
employees  as sure t ies  since,  i n  t h e  e v e n t  of a d e f a u l t ,  t h e  
government c o u l d  t u r n  t o  t h e  s u r e t y  f o r  c o n t r a c t  
per formance  . 



Peep les  contends t h a t  t h e  FAR does  no t  p r o h i b i t  f e d e r a l  
employees from being suret ies  and t h a t  t h e  Navy unreasonably 
r e j e c t e d  i t s  bid as nonresponsive.  

The FAR p r o h i b i t i o n  a g a i n s t  awarding f e d e r a l  c o n t r a c t s  t o  
government employees is  s t a t e d  t o  be a matter of p o l i c y  
intended t o  avoid any c o n f l i c t  of i n t e r e s t  t h a t  might a r i s e  
from such a n  award. We have c o n s i s t e n t l y  he ld  t h a t  t h e  
r e s p o n s i b i l i t y  f o r  de te rmining  whether a f i r m  has  a c o n f l i c t  
of in te res t  and t o  what e x t e n t  a f i rm  should be excluded 
from compet i t ion  res ts  with t h e  procuring agency, and w e  
w i l l  o v e r t u r n  such a de te rmina t ion  only when it is shown t o  
be unreasonable.  Defense Forecas t s ,  Inc . ,  65 Comp. Gen. 87 
(19851, 85-2 CPD y 629.  Fu r the r ,  a c o n t r a c t i n g  agency may 
impose a v a r i e t y  of r e s t r i c t i o n s ,  n o t  e x p l i c i t l y  provided 
f o r  i n  a p p l i c a b l e  l a w  or r e g u l a t i o n s ,  when t h e  needs of t h e  
agency o r  t h e  n a t u r e  of t h e  procurement d i c t a t e  t h e  u s e  of 
such r e s t r i c t i o n ,  even where t h e  r e s t r i c t i o n  has t h e  e f f e c t  
of d i s q u a l i f y i n g  p a r t i c u l a r  f i rms  from rece iv ing  an  award 
because of a c o n f l i c t  of i n t e re s t .  Id. However, we do not  
b e l i e v e  t h a t  t h e  au tomat i c  e x c l u s i o n o f  a bidder  from 
compet i t ion  because of a remote p o s s i b i l i t y  t h a t  such a 
c o n f l i c t  might ar ise  under a possible d e f a u l t  s i t u a t i o n  
c o n s t i t u t e s  an a p p r o p r i a t e  r e s t r i c t i o n .  

The Navy has  c i t e d  our d e c i s i o n  i n  Revet Environment is 

J u l y  2 4 ,  1986, 86-2 CPD 7 102 as s t a t i n g  t h a t  a government 
A n a l y t i c a l  Labora to r i e s ,  I n c . ,  B-221002.2; B-221003 - 2 ,  

employee who is a s u r e t y  o r  c r e d i t o r  of a bidder  may r e su l t  
i n  t h e  r e j e c t i o n  of t h e  bid for c o n f l i c t  of interest .  That 
d e c i s i o n  d e a l t  wi th  t h e  s i t u a t i o n  of a government employee, 
t h e  husband of t h e  p r e s i d e n t  of t h e  company, who, through 
t h e  sale of s tock  t o  h i s  wi fe  had become a c r e d i t o r  of t h e  
b idder .  The only  t i m e  t h e  word s u r e t y  was used i n  t h e  
d e c i s i o n  was i n  a s t a t e m e n t  of a n  argument by t h e  p r o t e s t e r .  

Allowing a bid bond s u r e t y  t o  a r r ange  t o  complete a c o n t r a c t  
o n  which it was pledged is a pe rmis s ib l e  means of reprocure- 
m e n t  under FAR S 49.404(b) .  See Arrow, I n c . ,  B-231001, 
J u l y  13, 1988, 88-2 CPD 4 4 . T h a t  is no t  t o  say ,  however, 
t h a t  t h i s  is t h e  only  o p t i o n  a v a i l a b l e  t o  t h e  c o n t r a c t i n g  
o f f i c e r  t o  o b t a i n  performance on  a d e f a u l t e d  c o n t r a c t .  
c o n t r a c t i n g  o f f i c e r  could award t o  t h e  n e x t  low b i d d e r ,  
S 49.402-6(b) (FAC 84-51, o r  a c c e p t  payment on t h e  bond 
t h e  s u r e t y ,  i n  which case t h e  c o n t r a c t i n g  o f f i c e r  could 
award a new c o n t r a c t  t o  another  p a r t y .  FAR S 49.405 
(FAC 84-5).  

Th e 
FAR 
from 
then  
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Here, al though t h e  FAR p r o h i b i t i o n  might prec lude  t h e  
c o n t r a c t i n g  o f f i c e r  from having a s u r e t y  who is a government 
employee a c t u a l l y  complete t h e  contract  (normally t h e  s u r e t y  
a r r a n g e s  t o  have another  p a r t y  complete t h e  cont rac t ) ,  t h i s  
does n o t  prevent  t h e  c o n t r a c t i n g  o f f i c e r  from s a t i s f a c t o r i l y  
o b t a i n i n g  performance on a d e f a u l t e d  c o n t r a c t  by o t h e r  
means. This s u r e t y  has  not  l i m i t e d  h i s  o b l i g a t i o n  under t h e  
b id  bond i n  any  manner. 
o t h e r  v i a b l e  o p t i o n s  f o r  reprocurement,  a l lowing t h e  u s e  of 
a s u r e t y  who is a government employee would only remotely 
l i m i t  t h e  c o n t r a c t i n g  o f f i c e r ' s  cho ices  f o r  reprocurement. 

I n  v i e w  of t h e  remoteness of t h e  p o s s i b l e  problem, we do n o t  
t h i n k  it reasonable  for t h e  Navy t o  a b s o l u t e l y  prec lude  t h e  
u s e  of a bid  bond s u r e t y  who a l s o  happens t o  be a government 
employee. Accordingly,  we s u s t a i n  Peeples '  p r o t e s t  and 
recommend t h a t  t h e  Navy make award t o  Peeples ,  if o the rwise  
appropr i a t e .  I n  a d d i t i o n ,  Peep le s  is e n t i t l e d  t o  the c o s t s  
of f i l i n g  and pursuing t h e  p r o t e s t .  4 C.F.R. S 21.6(d)(l) 
( 1  988) . 

S i n c e  t h e  c o n t r a c t i n g  o f f i c e r  has 

The p r o t e s t  is s u s t a i n e d .  
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